
SWANZEY ZONING BOARD MEETING  
May 20, 2019 

 

AGENDA 
             

 

The regular meeting of the Swanzey Zoning Board of Adjustment will be held on Monday, 
May 20, 2019 at 7:00 p.m. at Whitcomb Hall, 17 Main Street, Swanzey. The agenda is as 
follows: 

 
A. Minutes 

1. April 15, 2019  
 
B. Public Hearings 

1. Special Exception Application. Bruce and Gail Fulford request to grant a Special 
Exception for a two-family dwelling use in the Residence District pursuant to 
Section IV, Article B. 2 of the Zoning Ordinance. The subject property is located 
at 40 Old Richmond Road shown at Tax Map 12, Lot 7. 

 
C.   Discussions/Other Business  

 1. Other business as may be required 
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Town of Swanzey, New Hampshire 

Swanzey Zoning Board of Adjustment 
Meeting Minutes – April 15, 2019 

 
Note:  Draft Minutes are subject to review, correction and approval by the Board. Review and approval of Minutes 
generally takes place at the next regularly scheduled meeting of the Board. 
 
A meeting of the Swanzey Zoning Board of Adjustment (ZBA) was called to order at 7:02 p.m. by Chair 
Keith Thibault. Present were Chair Thibault, Bob Mitchell, Bill Hutwelker, Alternate Eric Kallio, Alternate 
Adam Mulhearn and Beverly Bernard, Recording Secretary.  Also present was Director of Planning and 
Economic Development, Matthew Bachler. Bernard called the roll and read the agenda for the meeting. 
  
Absent:  Jane Skantze, Bryan Rudgers and Alternate Marty Geheran 
 
Others Present:   Dave Bergeron with Brickstone Land Use Consultants, LLC, John Pappas, Residents 
Gary & Karen Zitta, Steve & Ginger Hill, David Hoyt, Barbara Skuly and Mike Faulkner, Code Enforcement 
Officer Mike Jasmin, and Tom Forest of Forest Designs 
 
MINUTES:   

• The Minutes for Meeting March 18, 2019 were considered and motion was made by Mitchell to 
approve them. There was a second by Kallio and no further discussion. All were in favor.  Motion 
passed.  

 
ELECTION OF ALTERNATE MEMBER 
The Board considered the nomination of Adam Mulhearn to the ZBA as an Alternate.  
 

Motion was made by Mitchell to appoint Adam Mulhearn as an Alternate member of the Zoning 
Board of Adjustment with term ending 2022.  There was a second to the motion by Kallio and all 
were in favor. Motion passed. 

 
Selectman Hutwelker swore Mulhearn in as an Alternate on the Swanzey Zoning Board of Adjustment. 
 
PUBLIC HEARINGS 
Variance Application 
Gary and Karen Zitta of 41 Wilson Pond Road request to grant a Variance from Section XI, Article B.1 of 
the Zoning Ordinance to replace and raise the foundation of a nonconforming residential dwelling and 
to relocate the existing utility room on the structure. The subject property is shown at Tax Map 19, Lot 
39 in the Residence District. 
 
The Chair seated himself Mitchell, Hutwelker, Kallio for Skantze and Mulhearn for Rudgers for this 
hearing. 
 
Public Hearing opened at 7:09 p.m. 
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Bachler noted a memo from Jasmin as to the current state of the building and stating that the structure 
should be corrected. The portion referred to as an entry way is actually a utility room.  Gary & Karen 
Zitta were present to discuss their application with the Board.  Gary Zitta said they want to raise the 
building to put in a foundation and move the utility room to be parallel to the building. Bachler said the 
increase in the cubic content by replacing the wood foundation with cement is an increase to the crawl 
space.  Mitchell said he didn’t think the crawl space is considered to be additional volume.  Hutwelker 
said he agreed with Mitchell. Zitta said there is planned a slab foundation with walls.  Jasmin asked for a 
determination by the Board of their position regarding volume in such cases.  Zitta said there will be 
three feet for possible storage.  Hutwelker said he agreed that given there is more than a slab, and room 
for storage, then the Board should take up the question.  
 
Chair asked those gathered for any further comments or questions.  Hutwelker asked about the other 
cabins on the site. Zitta that since the others are in better shape, they will only repair the one under 
consideration for now. Thibault asked if there was a safety issue involved.  Jasmin said the building will 
be tied to the ground with the new foundation but the existing building, without the repairs to the 
foundation and under heavy wind load, could shift and fall over.  The Chair asked for other questions 
from the Board or those members of the public and there none. 
 
The Chair closed the public hearing at 7:20 pm 
 
Discussion:  The Board agreed on a discussion at a later date regarding the volume involved with a 
foundation change as to whether  such a change increases cubic volume or not. Bachler said the utility 
room is within the setback requirement and asked if they are shifting this portion of the building, does 
that require action by the Board? Mitchell said it is a minimal request and it is a safety issue involved. 
Mulhearn agreed with that. Hutwelker said the shifting of the utility room increases the square footage 
by 5 square feet, which is a minimal amount. 
 
The Chair reviewed the Checklist for Granting a Variance with the members of the Board: 

 
1. Could the variance be granted without being contrary to the public interest? 

Members said:  All said yes 
5 – Yes;   0 - No 
 

2. Would the spirit of the ordinance be observed if the variances were granted? 
Members said:   Mitchell yes; Kallio yes; Mulhearn, yes; Hutwelker yes because it allows the 
building to conform to the side setback and creates a more stable and safer situation; Thibault said 
yes 
5 – Yes;   0 - No 
 

3. Would the granting the variances do substantial justice? 
Members said:  All said yes and Mulhearn noted the potential safety issue 
5 – Yes;    0- No 
 

4. Could the variances be granted without diminishing surrounding property values? 
Members said:  Kallio said yes and he didn’t see any evidence to the contrary; all others agreed 
with Kallio 
5– Yes;   0 - No 
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5. Do special conditions of the property exist that distinguish it from other properties in the area?   

Members said:  Mitchell said yes given the deterioration of the building which is common in water 
districts; Thibault said multiple cabins makes it unique; Kallio said yes special condition is marked 
deterioration of the building and the change would make it safer; Mulhearn said birds eye view the 
property appears to be the same as other properties, but agree with foundation being in need of 
replacement, yes; Hutwelker said yes and noted a town owned right-of-way; Thibault said yes 
5 - Yes;   0- No 
 
A.i. Owing to the special conditions of the property that distinguish it from other property in the area, 
there is not a fair and substantial relationship between the general public purpose of the ordinance 
and the specific application of the provision to the property?   

Members said: all said yes – Hutwelker added the increase is minimal and creates a safer more 
solid structure and fixes one side setback.  
5 – Yes;   0 - No 
 

A.ii. Is the proposed use a reasonable one?   
Members said:  all said yes given the condition of the structure; Mulhearn added a strong 
foundation is a reasonable use 
5 – Yes;   0 - No 

 
If the criteria in subparagraph a. and b. are not met, an unnecessary hardship will be deemed to exist if, and only if:  
 
B. Owing to the special conditions of the property that distinguish it from other properties in the area the property 
cannot be reasonably used in strict conformance with the ordinance, and a variance is necessary to enable a 
reasonable use of the property: 
  Members said: 

- Yes;   - No 
 
The Chair noted it was unnecessary to review item B. for hardship based on meeting the criteria above. 

 
The Chair entertained a motion to grant the request of Gary and Karen Zitta of 41 Wilson Pond Road for 
a Variance from Section XI, Article B.1 of the Zoning Ordinance to replace and raise the foundation of a 
nonconforming residential dwelling and to relocate the existing utility room on the structure on 
property shown at Tax Map 19, Lot 39 in the Residence District based on the responses to the checklist. 
 

Motion was made by Mulhearn to grant the request of Gary and Karen Zitta of 41 Wilson Pond 
Road for a Variance from Section XI, Article B.1 of the Zoning Ordinance to replace and raise the 
foundation of a nonconforming residential dwelling and to relocate the existing utility room on 
the structure on property shown at Tax Map 19, Lot 39 in the Residence District. There was a 
second to the motion by Kallio and no further discussion. All were in favor. Motion passed. 

 
Variance Application 
Steve and Ginger Hill of 11 Pitcher Point request to grant a Variance from Section IV, Article B.3, Section 
VIII, Article C, and Section XI, Article B.1 of the Zoning Ordinance to construct a 192 square foot addition 
and a 96 square foot deck to an existing nonconforming residential dwelling that would encroach in the 
side yard and shoreline setbacks. The subject property is shown at Tax Map 18, Lot 171 in the Residence 
District.  
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The Chair seated himself Mitchell, Hutwelker, Kallio for Skantze and Mulhearn for Rudgers for this 
hearing. 
 
Public Hearing opened at 7:34 p.m. 
 
Steve Hill said he hopes to retire to the home. The stairway is not up to code and he wishes to replace it 
with a safer stairway. He is looking to put up a 12’ X 16’ addition with bath and ½.  The current stairway 
is falling down.  Hill said Tom Forest drew up plans to get New Hampshire Department of Environmental 
Services (NH DES) permit for shoreland work. 
 
Forest showed the plans for the addition to the Board members and the members had a number of 
questions about the plan regarding the proposed decks.  There was a discussion about sewer and water 
and reference to a neighbor who provided his approval for the proposed structure. 
 
Chair asked for any comments from those in attendance and there was none.  There was a discussion 
about a set of stairs inside which do not meet code. Thibault asked about the purpose of the additional 
deck. Hutwelker said the applicant said it improves the flow of the interior space, providing a more 
functional kitchen.  The addition will be coming in 2 feet on each side of the existing building.  The 
addition will be 2-story and run-off from the building will be directed to a dry well. 
 
The Chair closed the public hearing at 7:52 pm 
 
Discussion: Keith asked if the Board wanted to consider all three Section variances or to do them 
separately. Kallio said he would be okay with doing all three at the same time.  Mulhearn said the deck is 
a separate issue from the addition. One is an expanded deck and the other is the addition. Mitchell said 
he is comfortable with two considerations. 
 
The first consideration was for the addition. 
 
The Chair reviewed the Checklist for Granting a Variance with the members of the Board:  with focus on 
the request pertinent to an addition  

 
1. Could the variance be granted without being contrary to the public interest? 

Members said:  Kallio said yes; Mitchell said the applicant is planning to compensate for water run-
off so yes; Mulhearn said having homes that can meet code and the difficulty of going up and down 
stairs requires a change, conforming to code is in the public interest; Hutwelker agreed with 
Mulhearn and Mitchell and added that dealing with the additional run-off with a dry well and 
hopefully that will be effective yes; Thibault said yes 
5 – Yes;   0- No 
 

2. Would the spirit of the ordinance be observed if the variances were granted? 
Members said:  Hutwelker said a concern is preservation of the integrity of the lake and the 
proposal deals with the additional run-off including the existing structure and therefore said yes. 
He added that without that he would not have supported the proposal; Mulhearn said he agreed 
with Hutwelker and said yes; Mitchell said yes; Kallio said yes; Thibault yes 
5 – Yes;   0- No 
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3. Would the granting the variances do substantial justice? 

Members said:  Mitchell yes; Kallio yes; Mulhearn yes because of the added drainage 
improvements and safer stairwell; Hutwelker said yes and the work would reestablish the bank of 
the pond by replacing the existing failing retaining wall 
5 – Yes;   0 - No 
 

4. Could the variances be granted without diminishing surrounding property values? 
Members said:  Mulhearn yes, no evidence to the contrary; Hutwelker said yes; Kallio aid yes and 
he agreed that the improvement of one property typically enhances the surrounding property 
values; Thibault yes, Mitchell yes 
5– Yes;   0- No 
 

5. Do special conditions of the property exist that distinguish it from other properties in the area?   
Members said:  Unique characteristic of the failing retaining wall, all agreed 
5 - Yes;   0 - No 
 
A.i. Owing to the special conditions of the property that distinguish it from other property in the area, 
there is not a fair and substantial relationship between the general public purpose of the ordinance 
and the specific application of the provision to the property?   

Members said: All said yes; Hutwelker added he votes yes given the improvement of the 
property in general 
5 – Yes;   0 - No 
 

A.ii. Is the proposed use a reasonable one?   
Members said:  All said yes 
 5– Yes;  0 – No 

 
If the criteria in subparagraph a. and b. are not met, an unnecessary hardship will be deemed to exist if, and only if:  
 
B. Owing to the special conditions of the property that distinguish it from other properties in the area the property 
cannot be reasonably used in strict conformance with the ordinance, and a variance is necessary to enable a 
reasonable use of the property: 
  Members said: 

- Yes;   - No 
 
The Chair noted it was unnecessary to review item B. for hardship based on meeting the criteria. 

 
The Chair entertained a motion to grant the request of Steve and Ginger Hill of 11 Pitcher Point for a 
Variance from Section IV, Article B.3, Section VIII, Article C, and Section XI, Article B.1 of the Zoning 
Ordinance to construct a 192 square foot addition to an existing nonconforming residential dwelling that 
would encroach in the side yard and shoreline setbacks on property shown at Tax Map 18, Lot 171 in the 
Residence District based on the responses to the checklist. 
 

Motion was made by Mitchell to grant the request of Steve and Ginger Hill of 11 Pitcher Point 
for a Variance from Section IV, Article B.3, Section VIII, Article C, and Section XI, Article B.1 of the 
Zoning Ordinance to construct a 192 square foot addition to an existing nonconforming 
residential dwelling that would encroach in the side yard and shoreline setbacks on property 
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shown at Tax Map 18, Lot 171 in the Residence District. There was a second to the motion by 
Mulhearn and no further discussion. All were in favor. Motion passed. 

 
The Chair reviewed the Checklist for Granting a Variance with the members of the Board:  with focus on 
the request for expansion of a deck  
 

1. Could the variance be granted without being contrary to the public interest? 
Members said: Mitchell said yes given the expansion of the deck is away from the side boundary; 
Kallio said yes; Mulhearn before voting asked about the height of the deck. Discussion ensued 
about the deck coming forward toward the water making it 12 feet closer to the water. Mulhearn 
voted yes; Hutwelker said no; Thibault said no 
3 – Yes;   2- No 
 

2. Would the spirit of the ordinance be observed if the variances were granted? 
Members said: All said no 
0 – Yes;   5- No 

 
3. Would the granting the variances do substantial justice? 

Members said:  Mulhearn said no; Hutwelker said no and added that the effort to preserve water 
quality is noted but it isn’t a safety issue like it is with the stairway; Mitchell said no; Kallio no; 
Thibault no 
0-yes;   5-no 
 

4. Could the variances be granted without diminishing surrounding property values? 
Members said:  All said yes and there was no evidence to the contrary 
5– Yes;   0- No 
 

5. Do special conditions of the property exist that distinguish it from other properties in the area?   
Members said: Mitchell said yes; Kallio said yes; Mulhearn said yes there are components to the 
property like the condition of the retaining wall that distinguish it; Hutwelker yes; Thibault yes 
5 - Yes;   0 - No 
 
A.i. Owing to the special conditions of the property that distinguish it from other property in the area, 
there is not a fair and substantial relationship between the general public purpose of the ordinance 
and the specific application of the provision to the property?   

Members said: Hutwelker said no since the general purpose it to encourage development away 
from the water; Mitchell said no given this property is close to the water already; Kallio no; 
Thibault no; Mulhearn no 
0 – Yes;   5 - No 
 

A.ii. Is the proposed use a reasonable one?   
Members said:  All said yes 

  5– Yes;  0 - No 
 

If the criteria in subparagraph a. and b. are not met, an unnecessary hardship will be deemed to exist if, and only if:  
 
B. Owing to the special conditions of the property that distinguish it from other properties in the area the property 
cannot be reasonably used in strict conformance with the ordinance, and a variance is necessary to enable a 
reasonable use of the property: 
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  Members said: all said no 
0- Yes;   5 – No 
 

Chair asked for a motion to deny the variance based on the responses to the criteria. 
 

Motion was made by Mitchell to deny the request of Steve and Ginger Hill of 11 Pitcher Point 
for a Variance from Section IV, Article B.3, Section VIII, Article C, and Section XI, Article B.1 of the 
Zoning Ordinance to construct a 96 square foot deck to an existing nonconforming residential 
dwelling that would encroach in the shoreline and side yard setbacks on property shown at Tax 
Map 18, Lot 171 in the Residence District. There was a second to the motion by Mulhearn and 
no further discussion. All were in favor except Kallio who was opposed. Four in favor; one 
opposed. Motion passed. 

 
Hill asked the Board about changes that could be made for the deck that would be acceptable and 
Thibault said he should discuss that with Bachler. Thibault added if something is denied, then the 
applicant cannot come back unless there are substantial changes to the proposal.  Hutwelker said if 
there are safety issues around the deck that should be considered then the applicant should work with 
Bachler. Mitchell said the Board cannot pre-judge whether or not an application is viable. The Chair also 
informed the applicant he can request a rehearing and the timeframe to do so. 
 
Variance Application 
Brickstone Land Use Consultants, on behalf of Knotty Pine Antique Market, requests to grant a Variance 
from Section V, Article B.3 and Section XI, Article B.1 of the Zoning Ordinance to construct one building 
for mini storage that would expand the footprint of the former nonconforming building on the property 
destroyed by fire, and to construct one building for mini storage located within the 75-foot front yard 
setback at 787 West Swanzey Road. The subject property is shown at Tax Map 72, Lot 93 in the Business 
District.  
 
The Chair seated himself Mitchell, Hutwelker, Kallio for Skantze and Mulhearn for Rudgers for this 
hearing. 
 
Public Hearing opened at 8:24 p.m. 
 
Mitchell spoke about a business relationship in the past but did not feel it was substantial enough to 
warrant recusing himself and therefore did not recuse himself. 
 
It was noted that there is one development proposal and two separate variance requests.  First is to 
build such as to expand the footprint of the former building and second is to build within the 75-foot 
front yard setback.  Bachler said the property owner has until January 2020 to rebuild within the 
footprint of the former building that was destroyed by fire. Bachler noted that the former building was 
destroyed by fired in January 2018 and that the property owner had received a variance from the Zoning 
Board in December 2018 granting a 12 month extension for reconstructing the building in accordance 
with the Zoning Ordinance requirements.  
 
Bergeron was present to show the site plan for the property.  He showed the footprint of the former 
building that was burned down.  He spoke about Old Winchester Road which has been abandoned and 
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overgrown and on which the building did encroach.  The building was built into the right-of-way of the 
old road.  Bergeron noted an odd-shaped jog in the property at the rear which requires a variance.   The 
proposal is to build most of the buildings within the footprint of the old building.  One variance is for the 
jog in area in mid portion of the property. And the other variance is for the 3rd building in order to line 
up all three buildings, and would need a front setback variance since it will be less than 75 feet from 
State Route 10. Bergeron described the interior of the building with central corridors.  He referred to 
parking spaces for the buildings.  He said access to the site will be via existing driveways. He said the 
owner is reducing lot coverage since not as much is required for the usage of the buildings as storage 
units. 20,000 s. f. is the new buildings. Bergeron said the proposed use is less intense than what was 
there previously.  
 
Hutwelker asked about the total for the proposed buildings; the new buildings being 20,000 square feet 
as opposed to the previous building being 21,000 square feet. Bergeron confirmed that was correct. 
 
Bergeron said it is anticipated that there would be three vehicle trips in the morning and five in the 
afternoon with 41 trips per day which is much less than previous use. 
 
Mitchell asked if there is anything on the Old Winchester Road and Bergeron said there are two houses 
at the southern end where the road is still visible; toward the north, it disappears.  Mitchell asked about 
whether there is a setback issue and Bergeron said there is not a rear setback issue for the southern- 
most building. It is coming in 20 feet from the property line.  Mitchell asked about the possibility of a 75 
foot setback to the road, if the road should not be discontinued. Bergeron acknowledged that could be 
the case. Kallio asked about snow storage and egress and ingress with trucks. Bergeron said trucks with 
trailers can get into the property and turn around.  Fire trucks and moving vans should be able to get in 
and turn around, said Bergeron.   Bergeron said the driveway is 24 feet wide in front of the  buildings.    
 
The Chair asked those gathered for any comments. David Hoyt said the original was 18,000 square feet 
and Bachler said that data came from old tax cards so it was not clear that was correct versus the 21,000 
square feet referenced by Bergeron. Bergeron said the footprint square footage is based on actual 
survey on the ground.  Hoyt asked about access to the building.  Bergeron explained there would be 
garage doors facing route 10.  Hoyt said he thought that the northern building is exceptionally close to 
State Route 10. There will be no buffer between the building and State Route 10.  John Pappas spoke 
about getting trucks in and out of the property without a problem, which has been done for 30 years.  
 
Barbara Skuly said two buildings are non-conforming and it seems like an expansion of a non-
conforming structure.  She said there are reasons for setbacks for a sense of proportion and what you 
see visibly and this seems to be pushing buildings close to traffic. She said it makes sense to build on the 
existing footprint and doesn’t make sense to expand a non-conforming use.  Kallio said the concern is 
the building at the southern end of the footprint.  David Hoyt said he takes issue with a statement about 
increasing the value of adjacent properties and if he were an adjacent owner, he would not be happy 
with this.  Skuly said for people coming out from Cobble Hill, visibility at that intersection is not good.   
 
Mike Faulkner said his parents are adjacent land owners and they don’t have an issue with it. He said he 
didn’t realize the building that was there in the past blocked road noise until it was gone and he thinks a 
new building would quiet the noise from State Route 10. He said they are not increasing pavement and 
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not putting more building up than what was there before.  He also added he didn’t think visibility was an 
issue for Cobble Hill vehicles. 
 
John Pappas said this is State Route 10 and it is commercial and it is zoned for that purpose. Skuly added 
that the proposal should be in keeping with business zone ordinances. 
 
Bergeron addressed the criteria for granting a variance. He said the proposal is not contrary to public 
interest; the buildings would be almost within the footprint except for the jog in the rear.  A variance 
allows this property to be redeveloped as a business in a business zone.  He said the storage facility 
would be used by the residents of the area. 
 
Spirit of the ordinance – Bergeron said the only area being filled in is the jog is to keep the buildings 
square to each other.  And the other variance will allow for the third building to follow the line of the 
other two buildings. 
 
Justice – the jog in the foundation creates a problem for the center building. Because of the size and 
shape of the lot, it is difficult to build without a variance. 
 
Property values – the condition of the property is currently unsightly and new buildings will increase tax 
value of the town.  
 
Special conditions – shape of the lot is the main distinguishing characteristic.  
 
Fair – jog in foundation is the issue for any use for this property 
 
Reasonable use – the shape of the property is such that the proposed use is reasonable since there is no 
buildable area which would allow the property owner to keep within setbacks. 
 
Special condition – shape of the property – and given setbacks it cannot be used without getting a 
variance. 
 
The Chair closed the public hearing at 9:02 pm 
 
Expansion of the footprint was dealt with first. Mitchell said if building B had not had the jog, then there 
would be no need for a variance.  Mitchell said this is similar to what we have dealt with before.  
 
The Chair reviewed the Checklist for Granting a Variance with the members of the Board for the 
proposed expansion of the former building footprint: 

 
1. Could the variance be granted without being contrary to the public interest? 

Members said:  Mitchell said yes and given the history of the building without problems and the 
former use was more intense than what is proposed it is in the public interest. Kallio said yes; 
Mulhearn said yes given commercial zoning; Hutwelker said yes; Thibault yes 
5– Yes;   0- No 
 

5 Would the spirit of the ordinance be observed if the variances were granted? 
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Members said:   Hutwelker said yes because they are essentially conforming and no one would 
build a building like it was in the past and now it would be more conforming; Mulhearn, Kallio, 
Mitchell and Thibault all agreed and said yes 
5– Yes;   0 - No 
 

6 Would the granting the variances do substantial justice? 
Members said:  Mulhearn said yes because the proposal is maintaining the existing footprint taking 
into consideration the reality of the previous design with a jog – all agreed. 
5– Yes;    0- No 
 

7 Could the variances be granted without diminishing surrounding property values? 
Members said:  Mitchell said yes, no evidence to the contrary; Mulhearn said yes given testimony 
that road noise would be diminished; all agreed 
5– Yes;   0 - No 
 

8 Do special conditions of the property exist that distinguish it from other properties in the area?   
Members said:  Kallio said no; Mulhearn said yes it is a unique skinny lot; Hutwelker said yes; 
Mitchell said yes, given the old road at the rear; Thibault said yes 
4 - Yes;  1 - No 
 
A.i. Owing to the special conditions of the property that distinguish it from other property in the area, 
there is not a fair and substantial relationship between the general public purpose of the ordinance 
and the specific application of the provision to the property?   

Members said: Mulhearn said yes; Hutwelker yes; Mitchell said yes and referred to the missing 
area to rear (jog); Thibault and Kallio agreed 
 5– Yes;   0 - No 
 

A.ii. Is the proposed use a reasonable one?   
Members said:  All said yes 
5 – Yes;   0- No 

 
If the criteria in subparagraph a. and b. are not met, an unnecessary hardship will be deemed to exist if, and only if:  
 
B. Owing to the special conditions of the property that distinguish it from other properties in the area the property 
cannot be reasonably used in strict conformance with the ordinance, and a variance is necessary to enable a 
reasonable use of the property: 
  Members said: 

- Yes;   - No 
 
The Chair noted it was unnecessary to review item B. for hardship based on meeting the criteria. 

 
The Chair entertained a motion to grant the request of  Brickstone Land Use Consultants, on behalf of 
Knotty Pine Antique Market, for a Variance from Section V, Article B.3 and Section XI, Article B.1 of the 
Zoning Ordinance to construct one building for mini storage that would expand the footprint of the 
former nonconforming building on the property destroyed by fire  at 787 West Swanzey Road on 
property shown at Tax Map 72, Lot 93 in the Business District based on the responses to the checklist. 
 

Motion was made by Mulhearn to grant the request of Brickstone Land Use Consultants, on 
behalf of Knotty Pine Antique Market, for a Variance from Section V, Article B.3 and Section XI, 
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Article B.1 of the Zoning Ordinance to construct one building for mini storage that would expand 
the footprint of the former nonconforming building on the property destroyed by fire at 787 
West Swanzey Road on property shown at Tax Map 72, Lot 93 in the Business District. There was 
a second to the motion by Mitchell and no further discussion. All were in favor. Motion passed. 

 
Relative to building C at southern end of the property – variance from 75 foot setback was considered. 
 
The Chair reviewed the Checklist for Granting a Variance with the members of the Board: 
 

1. Could the variance be granted without being contrary to the public interest? 
Members said:  Hutwelker said yes and if the building could be built 75 feet back from the road he 
would deny the request and wish to see the buildings in line with State Route 10, which would be 
more appealing than in line with the old road; Mulhearn said yes; Mitchell said yes and it is an 
esthetic issue that the buildings be in line; Kallio yes; Thibault yes 
5– Yes;   0- No 
 

2. Would the spirit of the ordinance be observed if the variances were granted? 
Members said:   Mulhearn said yes referring to the fact that this is the only one of the three 
structures that needs the front setback. Hutwelker said yes; Mitchell yes; Kallio yes; Thibault no 
and he added that he felt there was a loading of the site with too much. He said the spirit of the 
ordinance is about not over-loading a site with buildings. 
4– Yes;   1 - No 
 

3. Would the granting the variances do substantial justice? 
Members said:  Hutwelker said yes and noted empty section of the property put to use with an 
extra building does enhance the property as a benefit to the Town, to the land owner, and no 
detriment to the public; Mulhearn yes; Mitchell yes; Thibault and Kallio both yes 
5– Yes;    0- No 
 

4. Could the variances be granted without diminishing surrounding property values? 
Members said:  Mitchell said yes, given commercial business across the street; Kallio yes; Mulhearn 
yes noting reducing noise to surrounding residential use; Hutwelker agreed with Mulhearn and 
Thibault agreed with Hutwelker 
5– Yes;   0 – No 
 

5. Do special conditions of the property exist that distinguish it from other properties in the area?   
Members said:  All said yes given the unusual shape of the property 
5 - Yes;   0 - No 
 
A.i. Owing to the special conditions of the property that distinguish it from other property in the area, 
there is not a fair and substantial relationship between the general public purpose of the ordinance 
and the specific application of the provision to the property?   

Members said: All said yes except Thibault who said no 
  4– Yes;   1 - No 

 
A.ii. Is the proposed use a reasonable one?   

Members said: All agreed that is reasonable use 
5 – Yes;   0- No 

 



 
Town of Swanzey Zoning Board of Adjustment  Draft Minutes 
April 15, 2019 
Page 12 of 12 
 

If the criteria in subparagraph a. and b. are not met, an unnecessary hardship will be deemed to exist if, and only if:  
 
B. Owing to the special conditions of the property that distinguish it from other properties in the area the property 
cannot be reasonably used in strict conformance with the ordinance, and a variance is necessary to enable a 
reasonable use of the property: 
  Members said: 

- Yes;   - No 
 
The Chair noted it was unnecessary to review item B. for hardship based on meeting the criteria. 
 
The Chair called for a motion to approve the request based on the responses to the criteria. 
 

Motion was made by Mitchell to grant the request of Brickstone Land Use Consultants, on 
behalf of Knotty Pine Antique Market, for a Variance from Section V, Article B.3 of the Zoning 
Ordinance to construct one building for mini storage located within the 75-foot front yard 
setback on the property destroyed by fire at 787 West Swanzey Road and shown at Tax Map 72, 
Lot 93 in the Business District. There was a second to the motion by Mulhearn and no further 
discussion. All were in favor except Thibault who voted against. Four in favor and one opposed. 
Motion passed. 

 
DISCUSSION/OTHER BUSINESS 
There was a brief discussion about crawl space volume and whether it should be included in cubic 
volume.  Thibault pointed out that the definition in the Ordinance includes the phrase “Structure 
supporting the use”. 
 
OTHER BUSINESS 
 
ADJOURNMENT 
Motion to adjourn was made by Mitchell, seconded by Mulhearn and all were in favor. Motion passed.  
Adjournment occurred at 9:30 p.m. 
 
Respectfully Submitted, 

 
 
Beverly Bernard, Recording Secretary 
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Memorandum – Office of Planning & Economic Development 

TO:  Zoning Board of Adjustment  

FROM: Matthew Bachler, Director of Planning & Economic Development 

DATE: May 14, 2019 

RE:  ZBA #19-007 – Special Exception Application for Bruce and Gail Fulford at 40 Old 
Richmond Road  

 
Background:  
Bruce and Gail Fulford request to grant a Special Exception for a two-family dwelling at 40 Old 
Richmond Road, pursuant to Section IV, Article B.2 of the Zoning Ordinance. The subject 
property is located in the Residence District and shown at Tax Map 12, Lot 7. Notice of the 
public hearing was sent to all abutting property owners on May 8, 2019. The notice was posted 
in three public places and on the Town’s website on May 10, 2019. The legal notice ran in the 
Keene Sentinel on Saturday, May 11, 2019.   
 
Discussion:  
The subject property includes an existing single-family dwelling and accessory structures. There 
is a horseshoe driveway that wraps around the back side of the house and has two access points 
on Old Richmond Road. The property owners had previously converted the second floor of the 
dwelling to allow them to care for an aging family member. The owners are now requesting a 
Special Exception to formally convert the home into a two-family dwelling with separated units.  
 
Section IV, Article B.2 of the Zoning Ordinance allows for a two-family dwelling in the 
Residence District by Special Exception. The density requirement for a two-family dwelling is 
1.5 acres. The subject property is 1.53 acres in size according to the Town’s records.  
 
The Code Enforcement Officer visited the property and reviewed the second-floor space for code 
compliance. A memo has been provided by the Code Enforcement Officer with an overview of 
the issues that needed to be addressed (see attached). The property owners have obtained a 
building permit and have started to complete the required work. The memo also notes that the 
septic system will need to be evaluated by a certified septic designer or other credentialed 
professional. The interior remodeling and septic system evaluation would need to be completed 
before a certificate of occupancy is issued for the second-floor unit.  
 
 
 
 

http://www.town.swanzey.nh.us/


TDD ACCESS: RELAY NH 1-800-735-2964 

Department Head Review:  
Department Heads were notified of the application on May 6, 2019. Review forms have been 
provided by Public Works and the Police Department (see attached). No concerns with the 
application have been reported at this time.  
 
Attachments: 

A. Special Exception Application 
B. Site Plan 
C. Tax Map and Aerial Map 
D. Tax Card 
E. Memo from Code Enforcement Officer, dated May 13, 2019 
F. Department Head Review: Public Works and Police 
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